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P-R-O-C-E-E-D-I-N-G-S1

12:18 p.m.2

CHAIRMAN GRIFFIS:  A very good afternoon3

to you all.  Let me call the hearing to order.4

This is the 6th of December public hearing5

of the Foreign Missions Board of Zoning Adjustments of6

the District of Columbia.  My name is Geoff Griffis,7

Chairperson.  Joining me today is the Vice-Chair Ms.8

Miller and Mr. Etherly, our other board member.  Ms.9

Gallagher is representing the National Capital10

Planning Commission.  Sitting on the FMBZA and Mr.11

Parsons is with us representing the National Park12

Service.  13

I am assuming that we are ready to14

proceed.  We had delayed this for a little bit to make15

sure that everyone got here on time.  16

We're ready to move forward?  17

UNIDENTIFIED SPEAKER:  (No audible18

response.)19

CHAIRMAN GRIFFIS:  Indeed.  Not a20

difficulty at all.  21

I have some brief opening statements just22

to make sure that everything is correct for the record23

and we'll move ahead with that.  24

It should be noted of course that our25
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court reporter sitting to my right is creating the1

official transcript of all our proceedings.  To that2

also, our proceedings are required to be in the open3

and before the public.  The Sunshine Act requires this4

of course.  We do enter executive session both during5

and after hearings on the cases and that's only for6

the purposes of reviewing records on this and is in7

accordance with the Sunshine Act.8

I'm going to get quickly through this9

because I think we're all familiar with why we're here10

and what we need to do today, but there are some11

official things that I will need to address.12

First of all, the order of procedure for13

the Foreign Missions cases will be as follows: We'll14

hear first statement and any witnesses that might be15

by the applicant.  We will then go to all Government16

reports attendant to the FMBZA proceeding.  Those are17

of course the secretary's statement, the Office of18

Planning on behalf of the District of Columbia's19

mayor.  Third, we'll hear any reports or20

recommendations from other public agencies, if there21

are any attendant to the application.  Fourth, we22

would hear from the ANC, the local Advisory23

Neighborhood Commission, if there is any reporting on24

that.  And of course, we will then give an opportunity25
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for persons that might be here to present testimony in1

support or in opposition.2

We do have regulated time constraints.  I3

don't think we're going to need to invoke them today,4

so I won't even go through that you have 60 minutes5

because I don't anticipate that you'll be using all of6

those and there are time constraints on the other7

elements of which I will make note of if we need to.8

I think we should move just directly into9

this and ask, of course, the Office of Zoning Staff10

that's with us today is Ms. Bailey on my very far left11

and Mr. Moy and ask if they are aware of any12

preliminary matters for the Board's review and13

decision at this point in our public hearing of the14

FMBZA.  Of course, preliminary matters are elements15

such as whether proper and adequate notice has been16

provided or whether the case is actually prepared and17

ready to go forward today.  18

Let me ask staff, Mr. Moy or Ms. Bailey,19

if you're aware of any preliminary matters that needs20

the Board's attention at this time.21

MS. BAILEY:  Mr. Chairman, Members of the22

Board, good afternoon.  23

There is, Mr. Chairman, and it has to do24

with the case in front of you and it concerns the25
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affidavit of posting.  The property was posted for 31

days.  You have photographs of the posting that was2

placed in front of you.  We do not currently have the3

affidavit of posting in hand, but we understanding4

that we will get it prior to the applicant leaving5

today.  As you know, the property should have been6

posted for 15 days, sir, so I just wanted to bring7

that to your attention.8

CHAIRMAN GRIFFIS:  Very well.  Why don't9

we call the case and take this up under the case and10

I'll have those that are before us introduce11

themselves for the record.  12

I would just note, as you address the13

Board, you will need to turn the microphone on;14

there's a button on the base.  I'm going to have you15

just state your name and address for the record.  Just16

need to do that once obviously to get that correct for17

the transcript and then we can move ahead with that.18

Ms. Bailey will call the case and then we19

can move ahead.20

MS. BAILEY:  Application No. 17384 of the21

Embassy of the Republic of Moldova, pursuant to22

Section 1002 of the Zoning Regulations, to permit the23

replacement of windows with vinyl windows at premises24

2101 S Street, N.W.  The property is zoned C-3-C.25
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It's located in Square 2532 on Lot 37.  1

The hearing date scheduled for this case2

has been October 18th and today, December the 6th.3

CHAIRMAN GRIFFIS:  Excellent.  Thank you4

very much.5

MS. FRANK:  Good morning, Mr. Chairman.6

My name is Melanie Frank.  I am with Hogan & Hartson,7

which is 555 13th Street, N.W., Washington, D.C.,8

20004 and I am representing the Embassy of Moldova on9

a pro bono basis.10

CHAIRMAN GRIFFIS:  Thank you.11

MR. MOINOLI:  Mr. Chairman, good12

afternoon.  I am the Ambassador of Republic of13

Moldovo, Mihail Moinoli.  Our address is -- Embassy is14

2101 S Street, N.W., Washington, District Columbia,15

20008.16

CHAIRMAN GRIFFIS:  Thank you.17

MR. CEBOTARI:  Mr. Chairman, my name is18

Emil Cebotari.  I'm the administrative officer with19

the embassy.  The embassy is located in 2101 S Street,20

N.W., Washington, D.C.  The zip code is 20008.  Thank21

you.22

CHAIRMAN GRIFFIS:  Excellent.  Thank you23

very much.  Ms. Frank, did you just want to address24

that?  Of course we do have the requirement for the25
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posting 15 days prior to the public hearing.  Is there1

an element of why that wasn't done that we should be2

aware of?3

MS. FRANK:  Mr. Chairman, I'm going to4

have to admit that I'm somewhat new to this process5

and was informed and immediately put the posting up as6

soon as I found out that it was required.  I had been7

in contact with the office here and they let me know8

that it needed to be put up and we immediately came9

and picked up the materials and put the posting up.10

So, I have no other reason besides that I just had11

complied with other requirements to get documents in,12

but just wasn't aware of that one.13

I will tell you that I think you may know14

that we've met with the ANC and the community is aware15

of this matter, as far as we know.16

CHAIRMAN GRIFFIS:  Okay.  So as far as you17

understand it, the public is aware of this and had18

been given notice?19

MS. FRANK:  Yes.20

CHAIRMAN GRIFFIS:  And is aware of the21

issues that are coming before us today.22

Is the ANC present today?  23

(No audible response.)24

CHAIRMAN GRIFFIS:  There's no25
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representative from the ANC.1

Board members, any other questions for2

applications required?  Yes?3

VICE-CHAIR MILLER:  Did the ANC considered4

this at their meeting?5

MS. FRANK:  As you know from the last time6

that we came before you, we requested a postponement7

so that we could go to the ANC meeting.  We did go to8

the ANC meeting and actually we were pleased that we9

did not receive any opposition.  The community in the10

room were fairly supportive.  The ANC Commissioners11

asked the people attending whether it would be okay to12

make an on-site visit and vote at a later time so that13

they could see the property in person and they weren't14

able to do so before this hearing, and they said that15

they didn't feel strongly that they needed to do so16

before this hearing.  So fortunately, people were17

pretty supportive and they said whatever the18

Commissioners thought was best would be fine.19

VICE-CHAIR MILLER:  And when was that20

meeting?21

MS. FRANK:  That meeting was November22

21st.23

VICE-CHAIR MILLER:  Okay.  Thank you.24

MS. FRANK:  Sure.25
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CHAIRMAN GRIFFIS:  Very well.  I would1

support waiving our rules and regulations and2

proceeding with this based on the fact that this was3

actually set for a public hearing prior, has been4

postponed.  It certainly was not unknown to those that5

would have taken a particular interest in this.6

Unless there's any objection?7

(No audible response.)8

CHAIRMAN GRIFFIS:  Not noting an9

objection, the Board would take an exception to the10

Board then and move ahead and turn it over to Ms.11

Frank for her presentation of the case.12

MS. FRANK:  Great.  Thank you very much.13

Good afternoon.  As I mentioned, my name14

is Melanie Frank and I am representing the Embassy of15

Moldovo here today on a pro bono basis.  16

Today we're, as you may know, requesting17

a permit to complete the replacement of the embassy18

windows that was badly needed in order to continue19

functioning in the embassy facility.  20

With me, as they had a chance to introduce21

themselves, Ambassador Moinoli and Mr. Cebotari are22

here and I think that they wanted to make an23

introductory remark.24

CHAIRMAN GRIFFIS:  Certainly.25
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MR. MOINOLI:  Mr. Chairman, I can mention1

I am the Ambassador of Republic of Moldovo, Mihail2

Moinoli to the United States.  3

I would like to thank you for taking the4

time to consider this request today.  At the Embassy5

of Moldovo we care very much about your building and6

our community.  We also work to maintain a strong7

working relationship with the United States and8

District of Columbia governments and look forward to9

continued good relation.  Thank you again from10

considerating this very important request.  Thank you.11

CHAIRMAN GRIFFIS:  Thank you very much.12

MR. CEBOTARI:  Mr. Chairman, members of13

the Board, my name is Emil Cebotari.  I'm the14

administrator officer with the Embassy of Moldovo.  I15

also want to join ambassador and thank you very much16

for taking time to consider the request.  And I would17

like to mention that we take all the steps necessary18

to maintain the high level of maintenance of all19

building and we will do everything in the future to20

comply with all the regulations.  We respect very much21

our neighborhood.  We like our neighborhood, our22

location.  We love our building and we like that other23

people will love our building when they will look at24

the building.  So, thank you again for taking the25
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time.  And if you have any questions, I am ready to1

answer them.  Thank you very much.2

CHAIRMAN GRIFFIS:  Excellent.  Thank you.3

MS. FRANK:  Okay.  So it might be most4

useful for me to start with a background of the facts5

just to give you a summary.  I'm going to start just6

with how we ended up where we are today.  7

After several years of trying to figure8

out what to do about their heating and cooling9

problems and they had a couple of different problems.10

They had heating and cooling issues, which were the11

most substantial, and they also had some security12

issues.  And they hired three contractors to try to13

determine what the main problem was with the heating14

and cooling.  And all three contractors told them that15

they needed to replace their windows.  They were badly16

deteriorated, in pretty bad shape and just had almost17

no insulation at that point.  18

They got estimates from all three19

contractors and unfortunately none of the three20

contractors informed them that they needed a permit.21

I will tell you, they wish they knew that they needed22

a permit at that time and they are now aware of this23

requirement.  And so they would have maybe handled it24

differently if they knew this at the time.  25
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But they engaged one of the contractors to1

begin the work and the contractor began with the upper2

floors, which were the most seriously deteriorated. 3

I think this is a good time, if the4

Chairman and the Board would find it okay, I actually5

have some additional photos.  If I could request a6

waiver of the filing requirement, I could show you7

some photos that indicate the level of damage to the8

windows.  9

CHAIRMAN GRIFFIS:  How many do you have?10

MS. FRANK:  I have at least 10 copies of11

each.  Fifteen copies of each.12

CHAIRMAN GRIFFIS:  Okay.13

MS. FRANK:  And so I've got enough for --14

CHAIRMAN GRIFFIS:  We can put them into15

the record here and then also let's distribute those16

to those also that are here.17

MS. FRANK:  Sure.  These photos that18

you're about to receive give you some indication of19

the condition of the windows.  By the way, if you20

don't have copies of the prior photos that we21

submitted, I have extra copies.  But, I think you've22

seen all of the windows from the facade, just as a23

general matter.  And these are up close and they show24

the situation of the wood.25
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And basically, what the contractor told1

them was that there was no way to preserve the wood.2

They were going to have to replace everything.  They3

also said that they suggested that you use the best4

quality because they wanted something that would last5

forever and that would be maintenance free.  And so,6

in fact the embassy actually thought they were doing7

a good thing.  They selected the highest quality8

windows, that had the best insulation, that looked the9

best.  In fact, what they did was on the top couple of10

floors they installed double-paned windows with, you11

know, the argon gas sealant between and completed the12

renovation and got through the top three floors.  And13

by the way, they didn't try to hide it.  Apparently14

there was a van outside that said "Vinyl Windows" that15

was doing it and I think this is how they ultimately16

received a stop work order.  17

And at that time, as soon as they received18

the stop work order they contacted the Office of19

Planning, or were in contact with the Office of20

Planning and spoke with Mr. Khalcot who actually was21

very helpful and directed them to another contractor22

who could talk to them about replacing the windows23

with non-vinyl, with wood and to meet what he deemed24

as meeting the regulations.25
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They engaged that contractor to give them1

an estimate and were told that it would be $85,000 to2

replace just the windows they had already replaced, or3

$60,000 to replace them with plexiglass.  And that4

would not include finishing the renovation of the5

bottom floors.  And, so for them to finish this6

renovation, they were going to have to expend nearly7

half of their annual budget to do so.  And as I'll8

discuss with you after, if you actually look at what9

they've done, they are compatible with the District10

and they're reasonably appropriate for this11

streetscape and the neighboring buildings.12

CHAIRMAN GRIFFIS:  Let me interrupt you13

just briefly here.14

MS. FRANK:  Sure.15

CHAIRMAN GRIFFIS:  On two pieces.  First16

of all, it would be I think informative to the Board17

if we could understanding what you're proposing in18

terms of, you know, the entire project.  But I also19

want to ask you, are you thinking that we are here20

going to decide whether it's appropriate what has21

happened -- it seems like you're making a case for us22

to review the windows that are there and then23

establish that they are okay and proceed from there.24

Is that what you're asking?25
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MS. FRANK:  My apologies, no.  What we're1

asking for is a permit to complete the window2

renovation.  And they still need to do the bottom two3

floors.  And so they need a permit to complete the4

windows and to have the building as a whole with  5

the --6

CHAIRMAN GRIFFIS:  Okay.  I guess I can be7

more direct.  You're not asking us to do a specific8

analysis.  You're not asking us to take up the9

analysis, but to take the recommendations that have10

been put in that it is compliant and to take your case11

presentation that it is accommodating the municipal12

interest and the historic preservation, is that13

correct?14

MS. FRANK:  You know, Mr. Griffis, I would15

like to answer that.  Can I take just a moment to16

speak with Mr. Mlotek?17

CHAIRMAN GRIFFIS:  Yes.18

MS. FRANK:  I'm sorry.19

(Whereupon, at 12:35 p.m. off the record20

until 12:35 p.m.)21

MS. FRANK:  Okay.  Good.  We're all on the22

same page.  23

Yes, we are asking you to approve the24

windows that have been renovated and to authorize or25
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grant a permit for the completion of the rest of the1

windows as well.2

CHAIRMAN GRIFFIS:  And the additional3

windows to be replaced would be replaced as they have4

been similarly done currently?5

MS. FRANK:  That's right.  They would be6

replaced using double-paned glass.  And now what I can7

tell you, I'll give you more specifics, but they're8

not actually replacing the wood.  To go into the9

specifics of the windows themselves, what they have10

done is they have replaced the sash with vinyl.  The11

actual frame remains wood.  They are capping that12

frame to preserve it for the long run.  So, that does13

have caps, but they're not replacing the frames with14

vinyl themselves so the wood underneath is preserved.15

But yes, we are asking for -- to be16

honest, it's the only feasible solution for the17

embassy because one, on the first and second floors18

right now it's so badly deteriorated that they have to19

be replaced and I mean the windows sort of shatter20

when a car goes by.  I mean, they shake when a car21

goes by.  And to replace the full windows at $80,000,22

it's not consistent with the different criteria that23

are at stake here.  24

CHAIRMAN GRIFFIS:  Follow-up questions,25
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Mr. Parsons?1

COMMISSIONER PARSONS:  Just one or two.2

In our record is a letter that you signed May 19th to3

Mr. Khalcot.4

MS. FRANK:  Yes.5

COMMISSIONER PARSONS:  In which you6

propose a compromise.  Is that still on the table as7

a potential solution here?  It seems to have some8

merit to me.9

MS. FRANK:  Well, I'll tell you, the10

embassy tried everything they could to come up with a11

solution with the Office of Planning that would be12

workable so that they could approve it, so that they13

could just move forward.  There are two problems at14

this point.  One is that the windows are now so badly15

deteriorated because of the passage of time that it's16

not as feasible to try to strip them and maintain the17

wood on the second and first floors.  18

The other problem is that it's actually19

not the right result because they are going to have20

extreme expenses every two years to renovate and to21

maintain these wood windows that are already close to22

the end of their life.  So, we are actually requesting23

and we think that this Board has the authority and the24

discretion to grant a full replacement.  It's not the25
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right result to have them maintain the bottom two1

windows that are close to the end of their life as it2

is and to try to every single year or every two years3

restore them and spend $10,000 each time.   It's not4

economically feasible and it's not practical.5

COMMISSIONER PARSONS:  So the answer is6

no?7

MS. FRANK:  The answer is no.  We are8

asking this Board to grant a permit to complete the9

full replacement.10

COMMISSIONER PARSONS:  I understand.  All11

right.  Thank you.12

MS. FRANK:  Yes.  You know, like I said,13

the embassy all along has wanted to be cooperative.14

It's been quite a while, but we think that the right15

result would be to grant a full replacement.  16

And by the way, they've already purchased17

the windows for the first and second floor and paid in18

full for these materials.  And like I said, I just19

don't think it's the right result at this point.20

I mean, we did have this proposal before21

the Office of Planning and the Historic Preservation22

Office, but maybe the right thing to do is to look at23

the differences that you're considering here and to go24

through the factors that you're considering and why we25
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think it's the right result to grant the permit in1

this forum.2

I think there are two key differences3

which I think you're all familiar with.  One is, as4

you know, the Foreign Missions Act requires that5

embassies comply substantially with the D.C.6

Regulations and D.C. Regulations mirror that language7

when we're dealing under the Foreign Missions Act.8

And as I will discuss, we think that the windows they9

are replacing do comply substantially with the D.C.10

Regulations.  If you look at one specific regulation,11

it doesn't match.  You know, it's not an exact replica12

of what the Historic Preservation Office says was the13

original window.  However, the D.C. Regulations do14

have some flexibility and when you look at that15

flexibility, they have complied.16

The other important factor is that the17

D.C. Regulations, as you know, apply with respect to18

chanceries, only to the extent that they're consistent19

with the Foreign Missions Act.  And you are making the20

final decision here.  You have six factors to consider21

and some factors can be more important than others.22

First, I'd like to talk about the23

international obligation of the United States to24

facilitate the provision of adequate and secure25
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facilities.  As we mentioned, as I mentioned earlier,1

the renovation here was a necessity.  They were2

canceling meetings.  When I was in there on the first3

floor, we wore a coat and scarf.  It's very cold.4

There are alternatives, but they don't solve the5

problem.  Also, the wood is so badly deteriorated that6

they do need a solution.  And at this point, they have7

to move forward and try to complete this job.8

They also have to be able to have adequate9

security.  I'm not going to pretend that the windows10

are bulletproof; they're not, but the windows were11

very fragile and they are fragile and some of them are12

cracked.  And last year they had a break-in through13

one of the windows.  It's so much less likely that14

that's going to happen on a double-paned sealed glass.15

So this is a security issue.  And by the way, when16

they had the break-in, they never were able to capture17

or to determine who the burglars were.  So is both a18

security issue and a heating and cooling issue.  19

As for historic preservation, it was20

mentioned that the regulations provide some21

flexibility; the window regulations is what I'm22

referring to.  And in fact, it's my view that the23

regulations address this specific situation.  They24

state that there are exceptions to the normal rules25
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which may be granted in order to take into account1

"the nature of the proposed project and other2

practical considerations."  You do take into account3

practical considerations.  The regulations also state4

up front, "The Board's design and construction5

standards are not intended as rigid and unyielding6

rules for all situations, but rather as general means7

for promoting equity of treatment among applicants and8

consistency to the directions given by the Board and9

staff."10

I bring this up because, one, this Board11

is considering first six factors, not one.  But two,12

even when you're considering historic preservation,13

there is some flexibility in the regulations to take14

into account practical considerations.  And even when15

you look at the specific regulation dealing with what16

types of windows have to be used, it says that they17

prefer that you don't replace your windows, but if you18

have to do so, in the event that replacement is19

necessary, the new features should match the historic20

design, color, texture and other visual qualities and,21

where possible, materials.  There is some flexibility22

there.23

Mr. Khalcot felt that he did not have24

discretion to grant this, but you do.  And since we25
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are properly before you now, you can take into account1

this flexibility that is built into the window2

regulations.3

Second, as I mentioned, these windows are4

reasonable high-quality replacement for the older5

deteriorated windows.  I actually have some photos of6

some neighboring properties.  Now, I've given some to7

you, but I think that these photos provide an even8

better indication of how they match the streetscape.9

They're almost a perfect match for the window next to10

them.  And I have another property that's adjacent11

where they;re are much compatible with historic12

preservation guidelines.13

Now, what I have given you, I've given you14

two separate sets of photographs.  If you look at the15

one titled "Neighboring Property," you see this shows16

the embassy at 2101 S Street, and it shows the17

building directly next to it, which is of the same18

historic character.  And the windows match almost19

identically to that building on the street.  Now the20

Office of Planning's website specifically says that21

you are to install windows that match the character of22

the streetscape.  So the neighboring property, if you23

look through those photos, and it also shows you that24

these windows, they don't change the character of the25
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building or the street.  In fact, they're quite nice.1

And then if you look at the adjacent2

property; I think you had some of these photos in your3

original packet, but these are up close, you just see4

that they've obviously made an effort to put in high-5

quality windows and they've got window right next to6

them that clearly don't match the historic character7

of the neighborhood.  8

So, this is not to say that we should9

lower the bar to what is in the adjacent property,10

which is 2131 S Street.  What we're saying is that11

they have obviously used high-quality materials and12

are taking into account maintaining high standards for13

the building and we think this is a reasonable14

replacement for the windows.15

Okay.  So just to summarize, on the16

historic preservation issue, I think there are two17

main points.  One is, this is one of six factors, so18

it needs to be weighed accordingly.  19

Two is, they have to have a reasonable20

accommodation and these are an appropriate replacement21

for windows that had to be renovated.  22

The next factor which is not relevant in23

this case is the adequacy of street parking.24

The fourth factor that you consider, as25
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you know, is the extent to which the area is capable1

of being adequately protected as determined by the2

secretary after consultation with federal agencies3

authorized to perform protective services.  As I4

mentioned here, there was a burglary.  I think that5

this goes to the first factor, but in any event, they6

do need to be able to be protected and the Secret7

Service came in in that case and were not able to8

resolve the issue of the burglary there.  So my9

understanding is that the police investigated it and10

the Secret Service did as well and there was no11

conclusion.  They have the right to be able to prevent12

that type of problem in the future with adequate13

windows.14

And then importantly, because this matches15

the character, because this is a necessary renovation16

for this building in order to maintain high standards17

and because the embassy needs it to carry out its18

functions, its normal business activities, we also19

believe this is in the municipal interest.  I20

understand that's the mayor's say.  And then, the21

secretary of course is supporting our application here22

and has determined that this is in the federal23

interest for the reasons that we stated above.  24

It might be worth mentioning the way that25
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they ended up purchasing this embassy was that they1

sold an embassy to the United States in Moldovo and2

then used those funds to purchase this embassy, and3

have maintained contact with the Department of State4

ever since in coordination in that effort.  5

So all of the factors that you are to6

consider support granting this petition.  Even if7

there was a question as to whether leniency was needed8

on the historic preservation front because there is9

vinyl in the strips, there's a reasonableness standard10

that is in these regulations that must be applied.  To11

force the embassy to replace all of its windows or to12

go without adequate heating and cooling in the future13

because they can't have windows on the first and14

second floor would not only be inconsistent with the15

point of these regulations, but also it wouldn't be16

consistent with the fact that you have to take the17

other factors into account.  18

In or view, the other factors must19

outweigh the application of an unyielding unreasonable20

rule.  So therefore, we would request a permit to21

complete the renovation of the windows.22

CHAIRMAN GRIFFIS:  Very well.  Thank you23

very much.  24

Are there questions from the Board?25
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VICE-CHAIR MILLER:  Are there two separate1

aspects to this window question; and can they be2

separated, one being the glass and one being the vinyl3

trim?  Because it sounds like certainly your argument4

with respect to security seemed to go to the type of5

glass was going in there and not to the other part.6

Are they separable, or are they not?7

MS. FRANK:  They are two separate aspects8

of the window.  The problem is that, you're right,9

one, in order to put double-paned bowed glass would be10

prohibitively expensive.  They need that for both11

security and for adequate heating and cooling, because12

to replace the bowed glass, in any event, is13

outrageously expensive and it's just not an option for14

them.15

One thing that I wanted to mention, I know16

that we had made some proposals to try to keep the17

windows.  What the embassy would like to do, we spoke18

with a historic preservationist and realized that the19

ultimate goal is to be able to restore these windows20

should a party ever want to do so.  And so what the21

embassy would like to do is to take very good22

photographs and maybe do some research and do23

everything they can to preserve the bowed glass that's24

there now, and they can save it in storage.  And then25
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if the windows ever needed to be restored; there are1

only two windows that have bowed glass, and as far as2

the contractor has indicated, those are the only two3

windows that ever did, or it's only one floor that had4

bowed glass.  So they would preserve that glass and5

also do some research and take very good photographs6

so that any party could go back and restore the7

windows if they felt they wanted to.  8

But I agree, I mean, there are two9

separate components, but I think both issues are10

equally important.  Does that answer your question?11

VICE-CHAIR MILLER:  I think it does.  But12

I'm just saying that it's not all or nothing.  You13

could replace the glass, but leave the trim.14

MS. FRANK:  Agreed they're separate15

components, but actually the problem is that they both16

would be prohibitively expensive.  The reason the17

bowed glass would be expensive is because there are18

only a few companies that do it and it's an unusual19

product and you can't do double-paned bowed glass20

without it being -- you know, it's just very21

expensive.  22

As far as the vinyl goes, if they were to23

do on the lower floors, you know, there is a chance24

they could put wood on the lower floors and do the25
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flat glass.  That is a possibility.  I mean, you know,1

like I said, the embassy does want it to work.  It's2

just that they just don't have the budget now and it3

would be something they would have to try to come up4

with down the road.  5

Maybe I should explain.  The embassy,6

their budget comes annually only from their visa7

income.  The way that they received the funding for8

this project was a one-time funding where there was an9

excess from all of the embassies and they were able to10

use those funds.  And they had been waiting years for11

this opportunity.  And so, they used the excess12

funding for the one window project.  They paid for it,13

they did it.  They don't have that opportunity again.14

And given that the government has a hard time feeding15

its people, they're not going to give them money to16

redo their windows.  It's just not going to happen.17

And the only income that they have is, like I said,18

their visa applications, which is close to the cost of19

these windows, double, but annually.20

CHAIRMAN GRIFFIS:  Any other questions? 21

(No audible response.)22

CHAIRMAN GRIFFIS:  It's my understanding23

that this is a contributing building in the historic24

district, is that correct?25
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MS. FRANK:  It is.1

CHAIRMAN GRIFFIS:  Okay.  And when you2

were talking about the window regulations, you were3

talking about the DCMR Title 10, I believe?4

MS. FRANK:  That's right.  5

CHAIRMAN GRIFFIS:  It's the District6

Regulations.  And then in the historic preservation,7

there's a layout of certain requirements that any8

preservation staff member or the Board would look at,9

and it talks to, as you read a few of them.  10

My question to you is then, you're talking11

about doing wood or not, or maintaining what you have.12

You're talking about how they are similar or are13

comparable, or at least meet the spirit, if not the14

direct requirement.  Are the contour or the visual15

characteristics of these windows; outside of the16

material, are they similar to the history?  Is there17

brick molding?  Is there some sort of profile18

differentiation, or this a straight kind of orthagonal19

cap on the sash and frames?20

MS. FRANK:  There is nothing else that's21

different besides two things; well, three things, I22

should say.  The sash is vinyl.  They do want to put23

caps over the frames.  And by the way, the community24

members at the ANC meeting said that they were25
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absolutely supportive of an idea of using caps and1

using some kind of quality material or paint that2

makes it look like wood.  They said this is something3

that's done pretty often and they said they would be4

supportive of that kind of approach because --5

CHAIRMAN GRIFFIS:  But do the caps match6

the profiles of the existing wood?7

MS. FRANK:  They do actually.8

CHAIRMAN GRIFFIS:  Okay.9

MS. FRANK:  The caps do match.  The one10

difference in profile is going to be the few windows11

that are bowed because they are using flat windows on12

those and actually, if you look at your photographs,13

on the front it's just the one floor that's got14

rounded windows.  Those would be flat.15

CHAIRMAN GRIFFIS:  Okay.  16

MS. FRANK:  But aside from that, all of17

the other windows, as far as the embassy knows and the18

contractor knows, everything that's been replaced and19

everything above is flat already and was flat.  So the20

only real changes is using capping, which they can21

apply some material to make it look like wood and then22

having the double-paned glass.23

COMMISSIONER PARSONS:  On this second24

floor, from the photographs it appears as though there25
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are six windows; three in each bay that are curved.1

Is that correct?2

MS. FRANK:  That's correct.3

COMMISSIONER PARSONS:  Thank you.4

MS. FRANK:  It's the one floor, yes.  5

And do you know what?  I have additional6

photos of the building facade, if you would like them.7

I don't want to pile up your file.8

CHAIRMAN GRIFFIS:  We have the original,9

or the -- it's just the exhibit on them.10

MS. FRANK:  Okay.11

CHAIRMAN GRIFFIS:  But I think we have12

adequate photographs.13

MS. FRANK:  Okay.  You know, one thing14

about these photographs is the photos that we15

submitted before, they had screens in the windows on16

the upper floors and it made them look dark, and it17

made them look measurably different from the lower18

floors.  Actually, if it's okay with the Chairman and19

the Board, I could give these to you.  You can see20

without the screens they actually look much like the21

lower floors.  I'm sorry.  22

CHAIRMAN GRIFFIS:  Okay.23

MS. FRANK:  Okay.  Thank you.  So if you24

look at --25
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VICE-CHAIR MILLER:  So the intent is not1

to use screens in the future?2

MS. FRANK:  Well, screens are not3

prohibited, but screens might be used during the4

summer.  It's just what's at issue here is the glass5

and the actual window replacement and I didn't want it6

to be -- if you looked at it with screens, it looked7

like they were different.  This is just to show what8

they actually look like.9

COMMISSIONER PARSONS:  I see.  Okay.  10

MS. FRANK:  I mean, the key here is that11

to have to replace the lower windows with using the12

contractor that the Office of Planning had suggested13

would be an undue hardship.  They want them to spend14

$65,000 to replace them with plexiglass or $80,000 to15

get something that is a decent glass material.  This16

would be an undue hardship and it's not warranted17

under the regulations and under the Foreign Missions18

Act.19

CHAIRMAN GRIFFIS:  And the specialty20

windows, the oval, the round on top and also the21

French doors or the doors that are above the second22

level, how are they going to be treated?23

MS. FRANK:  Oh, those?  Well, the ones up24

top have already been replaced.  The French door has25
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not been replaced and that would be replaced in1

similar fashion.2

CHAIRMAN GRIFFIS:  The oval and the round3

have been replaced in these photographs?4

MS. FRANK:  Yes.  Oh, forgive me.  I'm5

sorry.  The very top?  No, I guess they have not.  6

Are you replacing those?7

MR. CEBOTARI:  (Off microphone.)8

MS. FRANK:  Okay.  Mr. Cebotari informs me9

that they're never used and they don't cause --10

CHAIRMAN GRIFFIS:  So they're not going to11

be replaced?12

MS. FRANK:  They're not going to be13

replaced.  14

CHAIRMAN GRIFFIS:  Okay.  And the doors?15

MS. FRANK:  The doors will be replaced.16

Some of the photographs that you saw there were of the17

doors that are badly deteriorated.  They are planning18

to use a combination of vinyl of wood in the19

replacement of the doors and the window on that floor20

as well.21

CHAIRMAN GRIFFIS:  Are they going to have22

divided lights?  Are they going to be similar in23

molding pattern?24

MS. FRANK:  They will be exactly the same.25
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They will look exactly the same.  So the door and that1

window on the first floor which is flat will look2

exactly as it does now.  And like I said, where they3

use vinyl, they're absolutely happy to try to use some4

material -- apparently there are products out there5

that make it look like wood in a very high quality and6

the community seemed to be quite supportive of that7

when were at the ANC meeting.8

And as I mentioned, the ANC Commissioners9

did not present any opposition to this and, you know,10

they would like to go see it, but none of the11

committee members expressed any real concern.12

CHAIRMAN GRIFFIS:  Okay.  But did you show13

them products?  I mean, you're talking a lot about,14

you know, describing this new millennium product that15

matches wood, which is vinyl and non-destructible, but16

were they privy to samples or colors, or anything of17

that -- drawings that showed what was being proposed?18

MS. FRANK:  I'll tell you, they actually19

brought it up.  It wasn't the first time that I had20

learned of this option, but there were a couple of21

people in the ANC meeting that said, "Well, you know,22

there are products now that you can use that make it23

look like wood," and I've, you know, learned this from24

other people, historic preservationists as well.  And25
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we would be happy to, if the Board chooses to indicate1

that we can go forward with this, as long as we make2

sure that the ANC is happy with it or that we use some3

product that approximates wood over the vinyl, that4

would be fine.  I mean, they will make every effort to5

use whatever product is out there to do that.  We6

would welcome that opportunity.7

CHAIRMAN GRIFFIS:  As long as it's not too8

expensive?9

MS. FRANK:  That's right.  But I think10

that it's a practical alternative.11

CHAIRMAN GRIFFIS:  Sure.12

MS. FRANK:  And so, you know, I think that13

that is the practical alternative and it's been done14

and they would welcome the opportunity to have that as15

an alternative.16

CHAIRMAN GRIFFIS:  Okay.  Very well.  Is17

there any other questions?  Clarifications?18

VICE-CHAIR MILLER:  I guess you talked19

about just some of the windows were bowed glass, or20

something like that, that were special that were to be21

preserved.  And it also sounded like you're not22

replacing all your windows, that there was some round23

window that you weren't replacing.  With these in24

particular, do you have to replace these special25
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windows?1

MS. FRANK:  Unfortunately, the wood at2

this point is so deteriorated on the second floor and3

also the heating and cooling, it's the same problem.4

The wood was seriously deteriorated on the top floors.5

They started there and they were hoping to finish, but6

it's worse at this point.  Plus, I mean, they needed7

to do this anyway.  8

If you'd like, we can look at the building9

facade photos.  If you look at the second picture,10

they've replaced the -- oh, so this is flat?  The11

upper floors are replaced except for the round, the12

very small round windows.  Those are not being13

replaced to clarify.  14

The second floor, which is the main floor,15

that's the one that has the bowed glass.  Most of16

those photos that you saw are from that floor, because17

everything above is replaced already.  So, the wood is18

pretty badly deteriorated.  It's cold down there and19

then they don't have heat during the summer.  And20

also, the glass is broken on one of the windows on the21

flat window.  So they do need to replace that.  It's22

the life span of that is not going to be very long. 23

And then the basement level, they're just24

flat glass and those have not been replaced and they25
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do plan to replace those as well.1

CHAIRMAN GRIFFIS:  Anything else?2

Clarifications?  Questions?3

(No audible response.)4

CHAIRMAN GRIFFIS:  Anything else you'd5

like to present at this time?6

MS. FRANK:  You know, I would say that if7

the Board is inclined to, or has any concerns about8

this proposal; and I know that you mentioned the9

alternatives, we would be happy to do anything that we10

can to come up with a workable solution.  I think the11

problem is they have to do something.  One, they need12

a permit, they need approval of what they've done13

already to clarify that that's done; there's no other14

alternative at this point, and they need to be able to15

do something for the future that's a workable16

solution.  So, if the Board has any concerns, I would17

ask that we have the opportunity to address those and18

try to come up with some proposal.19

CHAIRMAN GRIFFIS:  Excellent.  I think20

that's appropriately said and what I'll do is, let's21

get through the rest of the Government reports to tend22

to this application and then we'll hear from any of23

the public that might be present to our testimony.24

Then we'll go back and the Board will probably have25
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some last questions and possibly some comments or your1

reaction, and then we'll proceed from that.2

So with that, I will not do my normal3

asking if Mr. Mlotek would like to present the report,4

but go directly to the District Government to save5

time in all of that procedure, and welcome the Office6

of Planning who is representing the municipal interest7

for the mayor under the FMBZA.8

MS. BROWN-ROBERTS:  Good afternoon, Mr.9

Chairman and members of the FMBZA.  I am Maxine Brown-10

Roberts from the Office of Planning.  11

The subject property is in the 3-C-312

District and the chancery use is permitted by right.13

The subject property is located within the Sheridan-14

Kalorama Historic District and is a contributing15

resource to that historic district.16

The request to replace the original17

windows on the building with vinyl windows was18

submitted to the Historic Preservation Review Office19

at OP for review for compliance with D.C. Law 2-144 in20

recommendation to HPRB.  The staff, in their21

recommendation dated May 26, 2005, recommended that22

the HPRB deny the application because it was23

inconsistent with the Preservation Act and the window24

standards outlined in DCMR Chapter 10(a).25
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The HPRB public hearing was scheduled for1

May 26, 2005 to address the application, however it2

was withdrawn by the applicant.  3

The FMBZA is required to ensure that the4

proposal is compatible with historic preservation,5

historic districts and be in substantial compliance6

with the District and Federal regulation governing7

historic preservation with respect to alteration of8

contributing buildings.  9

The Office of Planning does not believe10

that the applicant meets the window standards outlined11

in DCMR Chapter 23 that addresses window repair and12

replacement in historic districts.  The replacement13

windows are not in substantial compliance with the14

regulation in that the other material and construction15

of the windows are different.  The flat vinyl sashes16

are not appropriate replacement for the wood windows.17

The wood windows are further classified as18

special windows that have a special architectural19

effect or is a custom design not typically found in a20

manufacturer's catalog and their replacement are held21

to higher standards.  The proposed vinyl windows do22

not have the special architectural effect that the23

wood windows have and do not reflect any higher24

standards than the wood windows they would replace.25
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Further, the applicant has placed cappings over the1

windows that are discouraged by the regulations.2

The windows are visible from the street3

and the visual characteristics of the vinyl will be4

different from the wood windows of other windows in5

historic district and would jeopardize the integrity6

of the Sheridan-Kalorama Historic District.7

Based on these factors, the Office of8

Planning recommends denial of the application.  Thank9

you, Mr. Chairman.10

CHAIRMAN GRIFFIS:  Thank you very much.11

Are there questions from the Board?12

VICE-CHAIR MILLER:  I was just wondering13

if Office of Planning has an opinion on their14

representation that they can't comply and looking for15

a workable solution.16

MS. BROWN-ROBERTS:  I am hesitant to make17

a recommendation on that, because I think Mr. Khalcot18

was the one who did most of the negotiations.  And19

from his discussion with me, was that he was not20

satisfied with some of the alternatives that were21

presented.22

CHAIRMAN GRIFFIS:  But you don't know23

which ones?24

MS. BROWN-ROBERTS:  No, I don't.25
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CHAIRMAN GRIFFIS:  Thank you.  Anyone1

else?2

(No audible response.)3

CHAIRMAN GRIFFIS:  Very well.  Thank you4

very much.  Let's move ahead then.  Mr. Mlotek, I5

believe you're prepared to address the Board?6

MR. MLOTEK:  Good afternoon.  And may it7

please this Honorable Board, I am Ron Mlotek, legal8

counsel for the Office of Foreign Missions at the U.S.9

Department of State.  I'm here today to represent the10

views of the Secretary of State pursuant to the11

Foreign Missions Act on this case.12

We've submitted the standard letter from13

the record.  I won't take up the Board's time with it.14

We find that it meets the federal criteria that we are15

responsible for opining on and we note that we have16

substantial property interests in Moldovo too and that17

the government of Moldovo has been helpful to us in18

those matters.  Of course, that's the case in every19

case that we're here, otherwise the case wouldn't be20

here.  So I'm not saying anything surprising, I'm21

sure. But, we do support it and we do respectfully22

request favorable action on it.23

Now, having said that, I would like to try24

to address what I sense at least is some of the25
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Board's perhaps lack of complete comfort or1

comprehension about what is happening in this case.2

I want to try to put it in perspective.3

Concededly, the Foreign Missions Board of4

Zoning Adjustment, in the 23 years of its existence;5

all of which I had the honor or not, as it is, to6

represent the department, in all of those years, there7

has never been a case that was presented to the FMBZA8

that had to do just with windows.  So, it is totally9

understandable that people might be scratching their10

heads and saying, "How did this get here and what are11

we supposed to do with it?"  Let me try to put in12

perspective.13

This case is unusual, but not as unusual14

as it seems at first glance.  It's unusual not that it15

deals with windows, but in that it deals only with16

windows.  I think it would be helpful to the Board and17

all the participants in these cases to bear in mind18

that the Foreign Missions Board of Zoning Adjustment,19

over the last 23 years of its existence has in fact20

dealt with windows frequently.  I would say perhaps in21

60-70 percent of the cases that you've had before you.22

You've also dealt with some other even more minor or23

trivial issues such as the placement of a flagpole at24

a chancery, or the placement of the customary bronze25
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plaque that says "Embassy of" in front of the1

chancery.  The only issue is, however, in none of2

those cases where you've dealt with flagpoles or3

plaques or windows did you deal only with those4

things.  But in the other cases where you dealt with5

the windows and you dealt with the landscaping and you6

dealt with flagpoles and plaques and issues that the7

regular Board of Zoning Adjustment never deals with,8

and that are usually dealt with by other bodies,9

whether Fine Arts or HPRB, or sometimes both, in those10

other cases, the other chancery cases, this Board11

dealt with those issues because of the requirement of12

the statute, the Foreign Missions Act, which places13

this Board in the position of being the sole and the14

exclusive party to determine such matters.  The15

Foreign Missions Act very clearly states that any16

other body or any other entity, federal or local, does17

not have a role or is not to have a role in any of18

these decisions.  19

So necessarily, therefore, the Board of20

Zoning Adjustment has to act in the appropriate case21

in lieu of HPRB, for example.  And usually when it22

does this, as I say, it does it in the context of a23

much larger case where you're looking at all sorts of24

things like the construction of the Italian embassy or25
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the construction of the Turkish embassy on1

Massachusetts Avenue, both of which involved windows2

and the review of windows and ultimately the approval3

of windows.  The Embassy of Finland.  I could go on4

and on and on with many, many cases.  But all of them5

that involved major construction involved windows.  6

Secondly, I'd like to point out a fact7

that perhaps puts this also in perspective that my8

colleague Melanie Frank forgot to mention; and that9

is, this case did not only concern windows originally.10

This case was part of a much larger complete11

renovation; I believe I'm correct, of the embassy,12

which among, other things, was so extensive that it13

necessitated them temporarily to move out into14

temporary quarters.  So it wasn't as if they only15

embarked on a project to replace windows.  16

Now, the other aspects of the project, the17

renovation, were all interior and therefore18

necessitated no review other than by the normal19

building code administrators in the Zoning20

Administrators Office and Buildings and Land21

Regulation Administration.  And, as frequently22

happens, I mean this is a very old story in the23

District of Columbia, not limited by any means to24

embassies, contractors, property owners, residents25
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move in and are not familiar with historic1

preservation, you know, people understand if you2

demolish a house, you're going to have to have it3

historically reviewed.  If you're going to add an4

addition onto it, you're going to have to have it5

historically reviewed.  Most people do not immediately6

think of windows.  I mean, if you look at the number7

of stop work orders that are issued in the District of8

Columbia in historic areas because of windows, you9

find there are a lot.  The embassy in this case10

admittedly fell into that trap as well.  They've11

apologized for and they've come here to try12

retroactively to get the Board to approve it.13

So, just to summarize thus far, it seems14

unusual, but it really isn't because this Board does15

and is supposed to, as a routine matter, in any case16

that involves windows, is supposed to review them.17

And the only difference again in this case is that18

that's the only reviewable issue that arose.  Now,19

once we get to that point and you understand that,20

then the six criteria come into play.  21

The Foreign Missions Act, of course, does22

not say and the State Department has never said that23

in a chancery case the issue of historic preservation24

is supposed to fly out the window and that chanceries25
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can do whatever they want in historic areas.  That1

isn't the case.  We've never argued it.  It isn't the2

case here.  It is a factor, but it is only one of six3

and as the cases have ruled that have looked at this,4

it is supposed to be balanced with other things, other5

issues, including in this case the federal interest6

and our international obligations to Moldova, which7

are important.  I mean, they are permitted to have a8

chancery here.  We are supposed to facilitate their9

operation.  It is in fact true, I think beyond10

dispute, that the strictest form of compliance with11

the window standards of the District of Columbia, the12

historic window standards in the District of Columbia,13

as they are now interpreted; there are lots of issues14

here about interpretive flexibility, but as the15

practice has been by the Office of Historic16

Preservation here has been such that it really makes17

the installation of any sort of energy-efficient and18

environmentally-friendly type of window very, very19

costly.  Exceedingly costly.  And this is an issue20

that has affected civilian property owners just as21

much as it has embassies.  The difference of course is22

that in the case of embassies the Department of State23

has a view about it.  And the degree to which a24

chancery can be required to comply with those25



48

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

standards, or at least those standards in the very1

hyper strict way in which they are traditionally2

applied here, is different.  That degree of compliance3

is legally different because of the Foreign Missions4

Act which says they don't have to comply strictly,5

they just have to comply substantially.  6

So they came here today to show you7

through their pictures and through their presentation8

that yes, these windows don't comply strictly.  They9

concede that.  We concede it.  But, they comply10

substantially.  They're not, for example, of just one11

flat pane of glass as you would -- for example, the12

windows we have in this very room here that you find,13

you know, typically in modern architectural styles,14

which sometimes people put in.  There are a number of15

residences in Georgetown.  Most famously, the house in16

which George Stephanopoulos lives on 28th Street that17

I'm very familiar with, which just has approximately18

nine windows facing 28th Street and every single one19

of them is just one sheet of glass, one pane of glass20

with no mullions, no panes breaking it up.  I think21

frankly that's pretty incompatible, but that's not22

what the embassy here is endeavoring to do.  In23

general appearance, in general perception to a viewer24

from the street, the general viewscape that it25
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emanates, these windows, they are generally within the1

ball park.  2

Now, when you get into the very nitty3

gritty fine tuned issued of the profile and how many4

indentations the profile had as compared to the wooden5

profile, agreed, it does not comply with what the6

staff of the Historic Preservation Review Board7

generally prefers.  But it is also true, as you heard8

counsel for the embassy state, that the regulations9

themselves have exceptions built in and flexibility10

built in for hardship cases.  The staff of the11

Historic Preservation Review Board doesn't like often12

to use that flexibility, but in the past it has been13

granted.  And you have seen photos in the package of14

other buildings.  If you look at the one that is15

immediately adjacent, to me, those look like very16

recently installed windows and at least from the17

camera angle and the way the picture appears those18

aren't wooden windows.  Those are also vinyl-covered19

windows.  They're dark in color.  The embassy's are20

light in color.  21

But if one drives up and down S Street or22

any of the other surrounding streets, one can see many23

examples of windows which have been installed in24

recent time, the last 10 years or so which are not25
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wooden an which would not comply strictly and1

literally with what we know the Historic Preservation2

Review Board staff generally prefers.  So the only3

logical conclusion about those windows are either (a),4

they were installed unlawfully and nobody pursued it,5

or (b), they were installed lawfully and they were6

granted some sort of leniency or flexibility.7

The embassy is here today to try to do the8

right thing.  They don't want to proceed unlawfully.9

They want to come in and make the necessary arguments10

under law to say that, number one, even if they were11

viewed solely in the civilian context without the12

benefit of the Foreign Missions Act, they believe that13

the flexibility and that the accommodation that exists14

in the existing window standards, the ordinarily15

applicable window standards of the District of16

Columbia would be broad enough to encompass these17

types of windows in this location given their need to18

try to have reasonable energy-efficient windows in19

this day and age when heating prices are through the20

roof and so on and so forth.  We know those issues.21

But in addition in this case, they are22

entitled to benefit and they are claiming the benefit23

of the Foreign Missions Act which says even above and24

beyond any leniency or any accommodation that the25
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District of Columbia's historic preservation1

regulations would accord to an ordinary property2

owner, in this case there is the additional leniency3

that is conferred by the Foreign Missions Act, both by4

virtue of the fact that substantial compliance is all5

that is required; not full, and that whatever the6

degree of compliance is or isn't has to be weighed by7

this Board with the other factors that come into play8

and specifically in this case they are the federal9

interests and our international obligation interests.10

And those interests, as I say, are that we really in11

this day and age -- and it wasn't mentioned, but I12

will mention it, Moldova, according to all of the13

World Bank and United Nations statistics is in fact14

the poorest country on the continent of Europe in per15

capita income.  We cannot require countries to be16

prohibited from having modern state-of-the-art thermal17

insulating double-pane with inert gas insulation in18

between windows even if they do not comply strictly19

with the window standards as they are applied by the20

HPRB staff.21

And because this is a Foreign Missions22

case, they do not have the luxury.  That's the other23

part of it.  The embassy does not have the luxury --24

we wouldn't allow them, the State Department would not25
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allow this chancery or any other chancery to just go1

before the Historic Preservation Review Board and make2

to the Board those arguments that you've heard here3

today because of the Foreign Missions Act and because4

of the cases that we've had since 1983, both federal5

court cases and D.C. court cases construing the6

Foreign Missions Act.  Because the Foreign Missions7

Act clearly says that this body and this body alone is8

the body that can hold a proceeding to review any such9

an issue.  10

So, just to briefly recapitulate, what11

happened was they went, they did the right thing12

ultimately.  They went to HPRB.  There was a long13

series of discussions, a protracted series.  You know,14

potential compromises were mentioned.  They were not15

accepted.  And so, at that point they had a decision.16

A, to go before the HPRB the way an ordinary civilian17

property owner would do, or number 2, to come before18

this Board.  And it's the Department of State.  We are19

the ones who take responsibility for requiring the20

withdrawal that the OP representative mentioned in her21

report.  Their request for an HPRP hearing was22

withdrawn at the last minute at our insistence, not23

because they wanted to, but because we don't believe24

it is appropriate and lawful under the Foreign25
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Missions Act for a chancery in case like this to go1

before another body other than the FMBZA.2

That's basically it.  If there are any3

questions, I'd be delighted to --4

CHAIRMAN GRIFFIS:  Excellent.  Thank you5

very much, Mr. Mlotek.  First of all, I don't think6

the Board has any difficulty in looking at window7

replacements or the elements that are before us.  I8

think you well said the fact that we've looked at a9

lot of detail in the FMBZA, but I would also correct10

you also within the BZA and certain relief that is11

required.  12

I think the difficulty came for us in13

looking at more of how it was here and in what form14

and in what detail and substance do we get into, what15

is the basis of our decision and what is it based upon16

is what we came to and in our brief executive17

sessions.  I absolutely agree with you that from 198318

and in fact the legislative intent sets this Board as19

essentially -- I think it's been your words before,20

the one stop for the chancery and embassy.  21

So when it came to this, clearly this is22

a C-3-C District, it's a use allowable and therefore23

it would not have put it into the FMBZA for24

establishment of a use, which this is not.  So again,25
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I think where members may have had some question, well1

then why is this here?  And I think you've adequately2

stated the fact that well you could; as we refer to3

D.C. citizens, you refer to them as civilians, you4

could be as a civilian and go to HPRB and get the5

approval for that.  But that is not the case for the6

Embassy of Moldova because of the Foreign Missions Act7

and because of what we are to do in our jurisdiction.8

So here we are; I think the Board agrees.9

And as we look at 1002.7 in our regulations, we look10

at what we have to do in terms of historic11

preservation and then we are where we are.12

You had said, which I take great issue to,13

that they would come to the FMBZA in lieu of HPRB.14

And I think perhaps what your intent was; and this is15

what I believe, it's in lieu of the formal review and16

the public process, but not in lieu of a17

recommendation.  And that's really where we are at18

this point and juncture.  We are proceeding with this,19

we are hearing this and we have the recommendation of20

which we have to now assess that it should not go21

ahead and not be disapproved because it doesn't meet22

the municipal interests and in compliance of Chapter23

10, or Title 10 of DCMR as OP has adequately stated.24

So all in all, I think what we need to do25
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and what I'm finding, I think it is very important for1

us to take the federal interest and the international2

interest involved.  But I think we need a little bit3

more in terms of the detail of what we're actually4

looking at.  The photograph evidence has been good,5

but I think we may need perhaps just a little bit6

more.  I don't know how the other board members feel7

at this point.  8

Let me open it up, if there are any9

additional questions of Mr. Mlotek.  Ms. Miller?10

VICE-CHAIR MILLER:  I have a few11

questions, but one is probably following up on what12

you just said.  13

I heard what you said about, you know, the14

strict compliance and we understand basically what15

that means, and that then the standard is substantial16

compliance under the FMA.  I'm not clear from the17

presentation, what is it about the windows we're18

looking at that show us that it substantially19

complies?20

MR. MLOTEK:  Well, that's a fact issue for21

you as the finder of fact to determine.22

VICE-CHAIR MILLER:  Okay.23

MR. MLOTEK:  I mean, you --24

VICE-CHAIR MILLER:  And that's not25



56

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

something you want to address?1

MR. MLOTEK:  Well, I generally don't think2

it's my role to do that, particularly in case where3

I'm not an expert on these things.  But, to reiterate4

a point I made many times here before, but I think is5

worth making again, I also am one of those civilians,6

those D.C. civilians.  I live in D.C.  I live in a7

historically-protected area in Georgetown for 24 years8

and by no means would I hold myself out to be an9

architectural historian in any way, shape or form.10

But on the other hand, I probably am more sensitive to11

those kinds of issues than the average let's say12

citizen of the United States, large city citizen of13

the United States.  Because we live in those areas.14

I mean, that's where I hang around and that's where I15

live, in Georgetown.  I do a great deal of walking and16

biking in Georgetown, and jogging.  And to me, you17

know, the only factual representation or argument that18

I could make is that when one looks at those issues,19

they do not look so inordinately out of character with20

that historic district that one could determine that21

they do not even substantially comply.  That's the22

only argument I could make.  Other than that, the only23

thing I can commend is that you look at the record and24

the oral testimony of the applicants and then, you25
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know, I mean, if you make a finding of fact based on1

the fact that -- you know, in other words, as I see2

the law operating here, you would have to make two3

findings.  You'd have to find first of all they don't4

even substantially comply.  And then secondly you5

would have to go beyond that to say, "All right.  The6

mere fact that they don't substantially comply is not7

enough.  We have to weigh that with the federal8

interest.  And we look in this case and we -- and even9

in this case we don't think that the federal interest10

is enough to outweigh, let us say, the damage to the11

municipal interest that would come from having these12

windows."  That's the best I can answer that question.13

VICE-CHAIR MILLER:  Okay.  I have another14

one for you.  15

I heard you talk a lot about energy16

efficiency.  Do you think that there is a security17

issue here as well, or not, with respect to the glass?18

MR. MLOTEK:  The Department of State has19

not made any professional security evaluation of these20

windows or of their particular security situation21

other than that they had no special security needs.22

We put that particularly as regards parking, for23

example, or anything else there.  So unfortunately I'm24

not in the position to be able to represent on behalf25
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of the Department of State.  My office is part of our1

diplomatic security apparatus, but we have specialists2

and professionals who evaluate these things and they3

haven't evaluated them.4

VICE-CHAIR MILLER:  Okay.  And this is my5

last question.  6

It sounds like this boils down to an7

economic question, that they can't afford perhaps to8

comply strictly with the regulations and substantially9

has not been really resolved.  And I'm just wondering10

you want to address the question whether they're in a11

place that's too expensive for them.  And then does12

that mean that they don't have to comply or could they13

move to a less-expensive place?  Or, you know, how14

does that affect the whole issue?15

MR. MLOTEK:  There are really two16

questions imbedded in the one and let me address each17

one briefly.18

The issue of expensive compliance is an19

issue that isn't just limited to embassies.  It20

applies to zoning and land use law and policy in21

general.  There have been Supreme Court cases all over22

the place on it.  There's the whole issue of what is23

a constructive taking, as you know.  In other words,24

the Supreme Court has said beginning back in the early25
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20th Century, in the 1900s, that it does not violate1

your constitutional rights to due process and to2

property for a municipality to enact reasonable Zoning3

Regulations.  In more recent years they've said yes4

but there is a point at which you can overregulate and5

make things so prohibitively costly that you in6

essence deprive the owner of use.  And the issue of7

course is where the one ends and the other begins.  8

So the Department of State emphatically9

does not argue that embassies cannot be made to do10

things which, even if they are expensive, in order to11

reasonably comply with whatever the D.C. substantive12

laws require, including historic preservation.  We13

don't make that argument.  14

But I think when you get in the issue of15

windows, windows really is a very special subset of16

historic preservation policy and law, it's right on17

the edge.  I mean, I think there are laws in some18

places in the United States; if I'm wrong, I'll stand19

to be corrected, but there are historic preservation20

laws in some places in the United States that don't21

reach windows.  The ones in the District of Columbia22

do.  Because with windows you get into this issue of23

form versus function.  Where the type of window, the24

type of item that you require in order to meet the25
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energy efficiency needs, for the largest part, is1

incompatible than with what people perceive to be the2

historic preservation interests.  3

So, in a case like this where the amount4

of money that would be needed to be expended; and I5

don't know what the amount is, I've looked at it in6

other cases that we've had and it's quite significant.7

My feeling is you have to take into account in this8

case not just what it would cost to get the windows,9

but also what they've already spent on the windows10

they already have they'd have to junk.  There's no11

market as you know for used windows because they're12

all custom made and everything.  Probably the eventual13

cost to them would be much greater than that.  I just14

believe that given the size of this embassy and what15

would be required of them in terms of strict16

compliance with the historic preservation -- remember,17

insulated glass, they have to be entirely of wood,18

custom, you know, handmade fabrication all around,19

that it is excessive.  And although it doesn't really20

matter anything, but just for the record I'll state21

it, as a citizen of the District of Columbia in22

Georgetown where these standards also apply, I also23

find that they are excessive and I personally hope24

very much one day someone will come forward with a25



61

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

constitutional challenge to it.  Maybe it will be me1

when I retire.  I don't know.  But I really think they2

go too far.  Because I really think that any kind of3

a law that deals with aesthetic architectural4

conformity has to have somewhere a rule of reason.5

This isn't Colonial Williamsburg.  Yes, it is a6

historic city and yes, we don't want it to look like7

Rockville Pike and have golden arches in the middle of8

Georgetown and Sheridan-Kalorama.  We don't.  But you9

can go too far.  And in my opinion, they've gone too10

far.  And in trying to apply this here, let's say,11

excessive historicity -- I don't know if that's the12

right word -- with preservationism with respect to the13

windows of a chancery here, I think goes too far and14

the figure that has been quoted I think is too much15

regardless of this embassy.  16

Now, the second question is, do I think17

that embassies sometimes buy properties in places they18

shouldn't buy them and for the record, I'll say yes,19

the State Department agrees with that in general.  I'm20

not going to make a comment about this particular21

embassy and of course we can't require embassies to22

move because, gee, you're in a neighborhood that's23

beyond your means.  But we do counsel embassies and we24

work very closely with NCPC, for example, and we're25
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developing -- and with the Office of Planning.  We1

have a whole very interesting program now that has2

been under discussion with the Director of the Office3

of Planning and some of the professional planners4

there about holding a focus group at which embassies5

will be invited and NCPC will participate in order to6

elicit from them their decisional factors that get7

involved when they decide on neighborhood.  And yes,8

we're not happy when an embassy decides that they only9

neighborhood they will consider is Sheridan-Kalorama.10

We agree with the citizens to that extent.  We11

disagree with them on a whole lot of things, as you12

know, but to that extent we do not believe that13

Sheridan-Kalorama or Massachusetts Avenue is the only14

place in town to locate an embassy.  And so we do15

discourage that and we encourage them to look at other16

places.17

And the requirement to comply with18

historic preservation is one of the issues, you're19

quite correct, Ms. Miller.  It is one of the issues20

that we raise with them and we tell them stop and21

think before you decide absolutely you want to go into22

this neighborhood and consider all the additional23

costs that would be involved.  24

But unfortunately, this embassy is here25
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now.  They're there now.  It would be unreasonable and1

perhaps legally even questionable to try in any way to2

require them to relocate because they can't afford the3

windows.4

CHAIRMAN GRIFFIS:  Good.  And I don't5

think Ms. Miller was going in that direction, but6

focusing back on this particular case, we note, Mr.7

Mlotek, that you've also volunteered for a focus group8

with Historic Preservation and the chairman of that9

board with your statement.  So, we can get all that10

out at another time.11

That being said, are there any other12

questions for Mr. Mlotek from the Board?13

(No audible response.)14

CHAIRMAN GRIFFIS:  Excellent.  Thank you15

very much.  Always informative and specifically16

informative on this case.17

MR. MLOTEK:  Likewise.18

CHAIRMAN GRIFFIS:  Thank you.  19

Let us move ahead then to other agency20

reports.  I do not have any note of any, unless the21

applicant is aware of any or other board members are22

aware of any other submissions.  I accept those that23

have already been put in by the Office of Planning.24

We have noted substantially some of the past25
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submissions, communications, but also I would make1

official note of the Historic Preservation staff, Mr.2

Khalcot's report to the Board which didn't3

subsequently go before the HPRB hearing.  4

If there's nothing else to make note of,5

we would call now the ANC 2-D to present their report.6

I noted that they weren't present before and it7

doesn't look like they are here now either.  If they8

are, they can come forward.  9

Not noting anyone coming forward, may I10

ask if there are persons present in Application 1738411

of the FMBZA to provide testimony in support of the12

application.13

In opposition to the application?14

Not noting individuals that are present to15

provide testimony to the Board, why don't have Ms.16

Frank back up to the table for some last questions17

perhaps or clarifications.  18

You've obviously said you've purchased the19

windows, is that correct?20

MS. FRANK:  Yes, that's correct.  The21

embassy has purchased all of the windows.22

CHAIRMAN GRIFFIS:  And they're are similar23

to those that are above on the upper floors that have24

already been installed?25
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MS. FRANK:  That's correct.  All of the1

windows were custom made for the building.2

CHAIRMAN GRIFFIS:  Right.3

MS. FRANK:  But they are similar.4

CHAIRMAN GRIFFIS:  Okay.  And we've had5

some discussion about any sort of whatever, the6

capping or brick molding, or anything else that might7

be fabricated.  Is there any other information or8

detail that you might be able to provide the Board to9

show that?  Are you aware of having any, or do you10

have it with you today?11

MS. FRANK:  As far as photographs or12

information about the materials?13

CHAIRMAN GRIFFIS:  Either one.  I mean,14

however else you would you want to illustrate it.15

MS. FRANK:  Well, I think maybe one thing16

that I can follow up on is the question that Ms.17

Miller raised about how do these windows meet the18

window regulations.  And I think I can point us to a19

couple of provisions that might be helpful.20

First, Section 2306.1, which deals with21

principal facades, says, "If historic windows cannot22

reasonably be restored, replacement windows shall be23

approved if they match the historic windows in all24

respects, configuration of method of operation,25
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profile, dimensions, material finish and any other1

salient character-defining features."  We understand2

that they must match.  3

But then if you look at the definition of4

match at 2302.7, it says match means "closely5

approximate, but not necessarily an exact6

replication."  7

The regulations also say at 2300.2 --8

CHAIRMAN GRIFFIS:  I don't think we need9

to go through a lot of the regulations.10

MS. FRANK:  Okay.11

CHAIRMAN GRIFFIS:  Because we have 2308,12

which is going to go into the specifics, which13

actually is going to be more controlling than 2600.14

I think the direct question, and it seems easily15

answered, is Ms. Miller asked how do they16

substantially comply.  So I think just itemizing those17

in bullet points is probably going to be very quick.18

First of all, the historic preservation19

goes into the material, the contour, the operation,20

right?  You said that these are two-over-two, right?21

MS. FRANK:  That's right.  They are.22

CHAIRMAN GRIFFIS:  They're double-hung23

windows and --24

MS. FRANK:  Double-hung, so they -- 25
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CHAIRMAN GRIFFIS:  -- they're operable, is1

that correct?2

MS. FRANK:  Yes.3

CHAIRMAN GRIFFIS:  And that's similar to4

the historic preservation?5

MS. FRANK:  That's right.6

CHAIRMAN GRIFFIS:  And the window framing7

size, the glazing also --8

MS. FRANK:  The frame complies.  They have9

the original wood frame and they're asking to cap the10

frames.  However, they --11

CHAIRMAN GRIFFIS:  Are the masonry12

openings changing at all?13

MS. FRANK:  No.14

CHAIRMAN GRIFFIS:  So for all intents and15

purposes the opening itself is staying in substantial16

compliance with the original?17

MS. FRANK:  Exactly.18

CHAIRMAN GRIFFIS:  Okay.  Outside of the19

contour of the first level or one level of the floors;20

I wasn't sure if it was all the bays or not, but21

clearly have contoured glazing, is there anything else22

that is in substantial compliance or non-compliance in23

terms of your understanding?24

MS. FRANK:  Yes.  Sorry, to answer your25
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question more directly, the first floor, the third1

floor, fourth and fifth floors are exact replicas2

essentially, aside from the vinyl strips.  So the3

glazing and the double-hung windows substantially4

comply because they match the original windows with5

the exception of the vinyl sash.  But the rest of the6

materials do comply.  The frame is the same.  The7

glazing is the same and I'd like to note that they're8

entitled to double-glazed windows.  So in that regard9

they substantially comply with the regulations.  And10

so the only exception relates to the bowed windows and11

to the vinyl sashes.  12

Otherwise, the method of operations is the13

same.  The molding is the same.  The mullions are the14

same.  Every other aspect of the window configuration15

is the same and substantially complies.16

CHAIRMAN GRIFFIS:  Follow up, comments17

from the Board?18

COMMISSIONER PARSONS:  I just want to ask19

about the French door which is manufactured as well,20

no?21

MS. FRANK:  Yes.22

COMMISSIONER PARSONS:  Do the mullions in23

that window absolutely duplicate the --24

MS. FRANK:  Exactly.25
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COMMISSIONER PARSONS:  They're1

freestanding, not contained inside.  You know, what I2

mean?  I mean, the mullions are raised away from the3

panes?4

MS. FRANK:  That's right.  They have5

created an exact replica of what was there now.6

COMMISSIONER PARSONS:  Okay.  Thank you.7

CHAIRMAN GRIFFIS:  Really?  There's true8

divided lights in that door?9

MS. FRANK:  My understanding is that they10

made those custom --11

CHAIRMAN GRIFFIS:  Okay.12

MS. FRANK:  -- to match what was there13

already.14

CHAIRMAN GRIFFIS:  Okay.15

MS. FRANK:  This is what the contractor16

informed me.17

CHAIRMAN GRIFFIS:  Anything else?18

COMMISSIONER PARSONS:  I didn't have any19

question, Mr. Chairman, but did you want to start the20

conversation?21

CHAIRMAN GRIFFIS:  Absolutely.22

COMMISSIONER PARSONS:  It seems to me that23

this issue comes down, for me, to the bowed windows,24

period.  I think the flat windows and the French doors25
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just described do substantially comply.  I'm troubled1

by the response we got to my question regarding the2

offer in May to do something that I think was the3

right thing to do over a period of time.  And that is,4

they spoke to two issues.  One, that they would not5

cap the molding with vinyl, but rather replace it.6

And secondly, to suspend replacement of the windows on7

the second floor and replicate them with wood as time8

and money was available.  9

I don't feel that strongly about the10

windows on the first floor; that is, they are flat11

glass as they are now.  So, where I am; and I'm just12

kind of summarizing this because I do have to leave at13

2:00, the flat windows installed are fine.  I would14

urge that we condition that with a wood molding as15

opposed to vinyl.  Allow the installation on the first16

floor of the flat windows with the same treatment.17

The French door and the, what's the term for arched18

window adjacent to it could be done with the vinyl19

that's been purchased, again encased with wood, but20

hold off on the curved windows because these are truly21

what is the unique part about this building.  And to22

replace those with flat windows, I do not think would23

satisfy the Secretary of Interior's standards for24

historic preservation and I would concur with the25
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Historic Preservation Office in that regard.1

CHAIRMAN GRIFFIS:  Very well.  So you2

think, if I'm understanding your position at this3

point, that in terms of the profile dimensions and4

materials, that it substantially complies, in your5

opinion, based on the evidence that we have in today6

and also that of the recommendation of -- 7

COMMISSIONER PARSONS:  Right.8

CHAIRMAN GRIFFIS:  However, those elements9

of the glazing, the curved glass, as it has been10

called, should be either replaced in kind or11

maintained?12

COMMISSIONER PARSONS:  Yes.13

CHAIRMAN GRIFFIS:  Okay.  Others?14

VICE-CHAIR MILLER:  If it comes down to15

that, I guess I just would want to know whether -- I16

don't know whether we're going back to ask the17

attorney here or not, but how expensive is it?  Is it18

a workable solution?19

COMMISSIONER PARSONS:  They don't have a20

cost estimate for that, at least not in the record.21

VICE-CHAIR MILLER:  Okay.22

COMMISSIONER PARSONS:  The cost estimate23

is to replace everything they've done.24

VICE-CHAIR MILLER:  Okay.25
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COMMISSIONER PARSONS:  That's where they1

get the $85,000 -- or, 65.  Two bids.2

VICE-CHAIR MILLER:  Right.3

COMMISSIONER PARSONS:  Right.4

MS. FRANK:  If I can speak to that, I5

mean, that was replacement for the smaller windows;6

and forgive me, I don't want to misstate, but the cost7

estimate would approximate if they had to do the lower8

floors, they estimated approximately $40,000 to do the9

lower floors and they're already purchased the10

materials.  They would not be able to do it.  And I'm11

not sure what the alternative is at this point for the12

second floor given that the wood is completely13

deteriorated.  14

And I agree, I mean, the embassy wanted to15

work with the Office of Planning and to come up with16

any possible alternative.  They replaced them when17

they needed to be replaced or they were in the process18

of doing so.  And by the way, if I can mention that19

Mr. Khalcot, I think the question was asked earlier20

why he was not happy with the alternatives.  He21

actually said that he could not approve.  He didn't22

have discretion himself to approve any alternative and23

the only option was to go before the HPRB.  So, to24

require the embassy to replace the second floor fully,25
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you know, in kind would mean no replacement1

whatsoever.  And the windows will just continue to2

deteriorate further because it's not an option.3

What they could possibly do is preserve4

the wood, or try to.  It's in pretty bad shape at this5

point, but I've been told it's not possible.  But what6

they can do is replace the wood, but use flat glass.7

It's not going to be economically possible to have the8

bowed glass produced.  They could put in wood frames9

for that floor.  That's a possible alternative.10

COMMISSIONER PARSONS:  I'm sorry.  I don't11

find you to be persuasive.12

MS. FRANK:  Okay.  13

CHAIRMAN GRIFFIS:  Okay.  Other comments?14

MS. FRANK:  You know, there is another15

case where this Board said that the strict application16

of the Zoning Regulations would result in an undue17

hardship.  And while we don't believe that's the only18

factor here, the Board did take that into19

consideration and I ask that you do the same here.20

CHAIRMAN GRIFFIS:  What was the case?21

MS. FRANK:  It was National Parks and22

Conservation Association Application No. 14376.23

CHAIRMAN GRIFFIS:  So that was a BZA24

variance case?25
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MS. FRANK:  That's right, it was.1

CHAIRMAN GRIFFIS:  Well, I think our2

criterion is a little bit different in this, but I3

appreciate you bringing that up.4

This is what I'd like to do; I think I'd5

like a little bit of additional information from you6

and I don't think it will be cumbersome to do it.  I7

think we can do this very expeditiously with our8

schedule and yours.  But I think perhaps some more9

information on the profile, the dimension, of what10

we're looking at so that we can easily factor that in.11

And frankly, I would draw your attention12

to the Office of Planning's Exhibit 27 in our record.13

The attached Historic Preservation Review Board staff14

report.  It lists all these things that I think we15

should look at and we're going to say it substantially16

complies or it does not.  Mr. Parsons has brought up17

a very specific element that he's looking at, which I18

think we're all aware of.  But the profile, dimension,19

material, overall appearance, that's really what we're20

talking about.  You said today you were going to cap21

this and provide profile.  Mr. Parsons is talking22

about covering these in wood or a brick mold or some23

sort of profile in wood.  These are things that I24

think we have probably 10 different opinions of what25
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we're actually hearing and there's only five of us up1

here.  Let's just get definitively what it actually is2

and we can look at it.  And then we can reconvene this3

as a public meeting and move ahead to the decision4

making on that.5

With that, let me ask you how much time6

you think you need for that to put into the record.7

MS. FRANK:  To come up with a list of the8

specific criteria and what are the specific9

components?10

CHAIRMAN GRIFFIS:  How you meet the11

substantially compliance with DCMR 10 with the12

profile, dimensions, materials of these windows.13

MS. FRANK:  I can try to come back in 3014

minutes if the Board -- is this what you're asking?15

One thing I'd like to mention --16

CHAIRMAN GRIFFIS:  No, I'm talking17

probably weeks.18

MS. FRANK:  Okay.  Good.  I thought -- one19

thing I'd like -- 20

CHAIRMAN GRIFFIS:  I mean, I would think21

that you'd go to the manufacturer.  They have the22

profile of the windows you purchased.  They have the23

dimensions of those.24

MS. FRANK:  I can do this.  There's25



76

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

something I'd like to mention here.  One thing I would1

like to say is that this is a pro bono case and we2

weren't able to hire expert witnesses.3

CHAIRMAN GRIFFIS:  No, I understand.  I4

don't think you need it.  And believe me, I think it's5

not as cumbersome as maybe it sounded to be, but it's6

just very specific information I think we can get in.7

MS. FRANK:  Sure.8

CHAIRMAN GRIFFIS:  Take a moment and let9

me also address the Board off the record in terms of10

schedule.11

(Whereupon, at 1:57 p.m. off the record12

until 1:58 p.m.)13

CHAIRMAN GRIFFIS:  Could the additional14

material, Ms. Frank, be submitted into the record in15

a week and a half?  That would be by 3:00 on the --16

what's that date?  We're going for decision making17

which will probably be in on the 20th, which is that18

Tuesday, so it's the Wednesday prior.19

MS. FRANK:  Wednesday prior to the 20th?20

CHAIRMAN GRIFFIS:  Right.21

MS. FRANK:  Sure.  22

CHAIRMAN GRIFFIS:  All right.23

MS. FRANK:  And my understanding now,24

would you like to see a model?  Is that what you're25
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looking for, or just a summary.1

CHAIRMAN GRIFFIS:  If you have a model,2

sure.  3

MS. FRANK:  Okay.4

CHAIRMAN GRIFFIS:  But no, I don't want5

you to go create a model.  I think this is a very6

simple aspect.7

MS. FRANK:  Okay.8

CHAIRMAN GRIFFIS:  If I was putting this9

together, quite frankly, I would have the section10

drawings and the profile.  Just a plan of the11

dimensions of the window frame, sash, the whole piece.12

You might want to show what's existing, because that's13

what we're evaluating.  Substantially the same.  14

MS. FRANK:  Yes.15

CHAIRMAN GRIFFIS:  So the existing, maybe16

a photograph and then the drawings.  17

The other aspect that I hear Mr. Parsons18

is very concerned about is the cost implication of the19

curved windows.  That shouldn't be that cumbersome to20

get; you have the dimensions of the rough openings, a21

very preliminary cost estimate for something of that22

nature and then the numbers that are.  Other than23

that, I think that's all I think that is required.24

I think we'd be open to seeing samples of25
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materials if you had it, but you know, a chip of1

vinyl, I'd rather see what the dimension and profiles2

are.3

MS. FRANK:  Okay.4

CHAIRMAN GRIFFIS:  And that's what we're5

doing.  I think what we're looking at -- well, there6

it is.  Any other questions?7

MS. FRANK:  No, that's helpful.8

CHAIRMAN GRIFFIS:  Okay.  9

MS. FRANK:  Okay.10

CHAIRMAN GRIFFIS:  Good.  And obviously11

any follow-up questions or detail questions, Mr. Moy12

and Ms. Bailey from the Office of Zoning, I'm very13

aware obviously and can answer those questions14

specifically or they can conceivably get the questions15

before the Board for an official action or answer to16

that, if needed.  Very well.17

MS. FRANK:  Okay.  Thank you very much.18

CHAIRMAN GRIFFIS:  Anything else then?19

All set?  We understand the schedule?20

MS. FRANK:  Yes, Wednesday prior to the21

20th.  And I'll submit that here in the office by 3:0022

p.m.23

CHAIRMAN GRIFFIS:  Great.  Thank you very24

much.  We will then see you on the 20th, the first25
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element on our schedule, which will be a special1

public meeting.2

MS. BAILEY:  9:30?3

CHAIRMAN GRIFFIS:  Yes, 9:30.  Ms. Bailey,4

is there anything else for the Board's attention in5

this morning's public meeting?6

MS. BAILEY:  No, sir.7

CHAIRMAN GRIFFIS:  Very well.  Then let's8

adjourn this morning's public hearing.  9

While I have everyone's attention, of10

course we're at 2:00 in the afternoon.  We should be11

calling our sessions in the afternoon an hour prior.12

We're going to take a very short 40-minute break and13

then convene the afternoon session, the first hearing14

of that.  Thank you, all, very much.15

MS. FRANK:  Thank you very much.16

(Whereupon, the hearing was adjourned at17

recessed at 2:01 p.m.)18
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